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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Respondent. 
vs. 
ALVIN D. RICHENS, 
Defendant-Appellant. 
Case No. 880101 
Priority No. 2 
BRIEF OF RESPONDENT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from convictions of four third degree 
felonies in Third District Court. This Court has jurisdiction to 
hear the appeal under Utah Code Ann. § 78-2a-3(f)(Supp. 1988). 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Does the record as a whole establish that 
defendant's pleas were voluntary? 
2. Was it error to deny defendant's motion to withdraw 
his guilty pleas where the record establishes that they were 
voluntary? 
3. Is there evidence in the record from which this 
Court should determine that counsel was ineffective where 
defendant has not provided a transcript of the hearing? 
STATEMENT OF THE CASE 
The State charged defendant in four separate cases with 
eight offenses including: four counts of burglary, three second 
degree felonies and one third degree felony; two counts of theft, 
third degree felonies; and two counts of receiving stolen 
property, third degree felonies. Defendant waived preliminary 
hearings in all four cases (VI. 7, V2. 4., V3. 8, V4. 4). 
On December 5, 1986, defendant pled guilty to two 
counts of theft and two counts of burglary. All tjiird degree 
felonies (VI. 11). Defendant requested immediate sentencing and 
Judge Billings sentenced him to four concurrent terms of zero to 
five years to run consecutively to any terms defendant was then 
serving for other convictions (T. 7). 
STATEMENT OF THE FACTS 
When defendant pled guilty on December 5, 1986, he 
signed an affidavit that outlined the facts of each charge to 
which defendant pled (VI. 14-15, T. 4-5). . Defendant also told 
Judge Billings that he was pleading guilty because he did the 
acts (T. 5). 
On January 23, 1987, however, defendant wrote a letter 
to Judge Billings asking for reconsideration of his sentences in 
which he stated both that he admitted to the crimes (VI. 20) and 
that he never took anything from Randy Ovard (VI. 21). On July 
28, 1987, defendant filed a motion to withdraw his guilty pleas 
claiming that they were involuntary on eleven separate grounds 
(VI. 56). Defendant submitted memoranda explaining what he 
believed to have been the facts surrounding his decision to plead 
(VI. 75-80, 81-6). On October 12, 1987, Judge Wilkinson heard 
defendant's motion and denied it (VI. 120). Defendant now 
appeals. 
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SUMMARY OF THE ARGUMENT 
Defendant's plea was voluntary, knowing and intelligent 
when viewed in the context of the record as a whole. The 
affidavit signed by defendant and acknowledged by ?iim as true in 
open court outlines the facts of the crimes charged. Defendant's 
later claim that he is not guilty of one of the crimes rings 
hollow because he claims he took nothing from the victim. The 
crime, however, did not require that defendant took property, 
only that he intended to do so. Thus, counsel was effective in 
advising defendant to plead guilty and the court did not err by 
denying defendant's motion to withdraw his pleas. 
ARGUMENT 
POINT I 
THE RECORD AS A WHOLE ESTABLISHES THAT 
DEFENDANT KNOWINGLY, INTELLIGENTLY AND 
VOLUNTARILY PLED GUILTY. 
Defendant argues in Points I and II of his brief that 
his guilty plea was involuntary, unknowing and unintelligent 
because Judge Billings did not explain to him on the record at 
the time of his plea the elements of his crimes and the facts 
supporting his pleas. Although defendant signed an affidavit 
containing this information, and stated that he committed the 
acts alleged at the time of his plea, he asserts that the record 
as a whole does not establish that his plea was valid and that he 
should have been allowed to withdraw his pleas. Defendant's 
assertion is meritless. 
Initially, the standard of review applicable to this 
case is not that set forth in State v. Gibbons, 740 P.2d 1309 
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(Utah 1987). As defendant notes in his brief, this Court 
recently decided in State v. Vasilacopulos, 756 P.2d 92 (Utah 
App. 1988) that the Gibbons strict compliance test does not apply 
to reviews of guilty pleas entered prior to the Gibbons decision. 
Instead, this Court applies the previously established record as 
a whole test. Vasilacopulos, 756 P.2d at 94. 
Applying the record as a whole test, this Court should 
affirm the trial court's denial of defendant's motion to withdraw 
his plea. The record establishes, through the affidavit signed 
by defendant, that defendant was informed of the facts underlying 
each charge to which he pled guilty. The affidavit was not 
merely a preprinted form, but was tailored specifically to 
defendant's cases (Copy in Appendix A). On pages 4-5 of the 
affidavit (VI. 14-15) the facts of each crime are detailed. The 
facts include the dates of the offenses, the names of the 
victims, the location of the offenses, the value of any property 
taken and the mental state of defendant. Defendant acknowledged 
during the plea hearing that he read the affidavit and understood 
it (T. 4). He then said he was pleading guilty because he did 
the acts specified (T. 5). 
Furthermore, in a letter addressed to Judge Billings on 
January 23, 1987, just over one month after he pled guilty, 
defendant admits his guilt (VI. 20). The letter further 
evidences defendant's awareness at the time of his pleas of the 
factual basis for the pleas. He states, however, that he only 
committed three of the four crimes because he did not take 
anything from Randy Ovard (VI. 20-1). Defendant made a similar 
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argument in his motion to withdraw his pleas (VI. 77). Notably, 
the charge involving victim Ovard did not include taking property 
(See case no. 1113 and VI. 14). The charge to which defendant 
pled guilty in that case was burglary. The elemerrts of the crime 
were unlawful entry into Ovard' garage with intent to commit a 
theft. Burglary does not require that property actually be 
taken, only that defendant intended to take property. See Utah 
Code Ann. § 76-6-202(i) (1978). Thus, Judge Wilkinson was 
correct in denying defendant's motion based upon his claim that 
his failure to commit theft precluded his plea to burglary and 
upon his claim that he was not informed of the facts establishing 
the basis for his plea. The record, taken as a whole, 
establishes that defendant was adequately informed of the facts 
of his crimes. 
POINT II 
THERE IS NO EVIDENCE SUPPORTING DEFENDANT'S 
ALLEGATION THAT COUNSEL WAS INEFFECTIVE. 
Defendant contends that counsel was ineffective by 
advising him to plead guilty to a crime that he did not commit. 
Defendant's claim is unsupported by the record and by any legal 
analysis or authority and, therefore, should be disregarded. 
Defendant claims that his attorney told him to plead 
guilty to crimes he did not commit. At the time of his pleas, 
defendant told Judge Billings that he committed the crimes (T. 
5). There is no transcript of the hearing on the motion to 
withdraw defendant's guilty pleas and defendant does not 
specifically point out what crimes he pled guilty to that he did 
not commit in his brief. In his letter to Judge Billings and his 
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motion, defendant stated that he was not guilty of the crime of 
burglary in case no. 1113 because he did not take anything from 
Randy Ovard (see VI. 20-1, VI. 77). Because, as explained above, 
taking of property is not an element of burglary,/counsel would 
not have been ineffective by advising him to plead guilty to 
burglary if he entered the garage unlawfully with intent to 
commit a theft because these are the elements of the crime. To 
establish that counsel was ineffective, defendant must show both 
that counsel's performance was deficient and that it resulted in 
prejudice to him. State v. Frame, 723 P.2d 401 (Utah 1986) 
Advising someone to plead guilty to a crime to which they admit 
guilt cannot be the basis for an assertion of deficient 
performance. Especially since defendant nowhere retracts his 
admission, made at the time of his plea, that he did the acts 
specified in the affidavit. He merely states that he did not do 
an act that was not specified in the affidavit (i.e. he did not 
take the property). 
Furthermore, while defendant alleges that counsel was 
ineffective, he presents no analysis or authority for this 
proposition. This Court should not attempt to review defendant's 
argument that is unsupported by legal analysis or authority. 
State v. Amicone, 689 P.2d 1341 (Utah 1984). Even if he had 
supported his argument, there is no record evidence of counsel's 
alleged ineffectiveness. All that the record contains are 
defendant's bald assertions in his motion and brief that counsel 
was deficient. Given that the trial court was confronted with a 
transcript of the plea hearing that was diaunetrically opposed to 
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defendant's assertions, it did not err in denying his motion. 
Lacking record evidence of ineffectiveness, this Court should not 
reach a result different from that of Judge Wilkinson. See State 
v. Robbins, 21 Utah Adv. Rep. 37, 38 (November 18/ 1985)(absent 
record evidence of claim, court must assume regularity and affirm 
judgment). 
CONCLUSION 
Based upon the foregoing, the State requests this Court 
to affirm defendant's convictions. 
RESPECTFULLY submitted this Wn day of May, 1989. 
R. PAUL VAN DAM 
Attorney General 
SANDRA L. 
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that four true and accurate copies of 
the foregoing Brief of Respondent were mailed, postage prepaid, 
to Elliott Levine, attorneys for appellant, Summit County Public 
Defender, 4168 South 1785 West, West Valley City, Utah 84119, 
this day of May, 1989. 
APPENDICIES 
APPENDIX A 
IN THE DISTRICT COURT OF SUMMIT COUNTY 
STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs 
ALVIN DALE RICHINS, 
Defendant. 
; V f ' £ C 51986 
AFFIDAVIT OF DEFENDANT 
Criminal Nos. 110^ 1110, 
/fnTand 1114 
I, Alvin Dale Richins, the above-named defendant, under oath, 
hereby acknowledge that I have entered a plea of guilty to the charges of: 
Case No. 1109 - Count II - Theft - a Third Degree Felony; 
Case No. 1110 - Count II - Theft - a Third Degree Felony; 
Case No. 1113 - Count I - Burglary - a Third Degree Felony, 
as charged in the Informations; 
Case No. 1111 - Count I - Burglary - a Third Degree Felony, 
a lesser included offense included in the Information 
on file against me in the above-entitled Court, a copies of which I have 
received,and that I am entering such a plea voluntarily and of my own free will 
after conferring with my attorney Martin V. Gravis, and with a knowledge and 
understanding of the facts: 
1. I know that I have a constitutional right under the Constitution of 
Utah and of the United States to plead not guilty and to have a Jury trial upon 
the charge(s) to which I have entered a plea of guilty, or to a trial by the 
Court should I elect to waive a trial by jury. I know I have a right to be 
represented by counsel and that I am in fact represented by Martin V. Gravis 
as my attorney. 
- 1 -
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2. I know that if I wish to have a trial in Court upon the charges. I 
have a right to be confronted by the witnesses against me by having them 
testify in open Court in my presence and before the Court and Jury with the 
right to have those witnesses cross examined by my attorney. I also know that 
I have a right to have witnesses subpoenaed by the State at its expense to 
testify in Court upon my behalf and that I could, if I elected to do so, 
testify in Court on my own behalf, and that if I choose not to do so, the Jury 
can and will be told that this may not be held against me if I choose to have 
the jury so instructed. 
3. I know that if I were to have a trial that the State must prove each 
and every element of the crime charged to the satisfaction of the Court or jury 
beyond a reasonable doubt; that I would have no obligation to offer any 
evidence myself; and that any verdict rendered by a jury whether it be that of 
guilty or not guilty must be by a unanimous agreement of all Jurors. 
4. I know that under the Constitutions of Utah and of the United States 
that I have a right against self-incrimination or a right not to give evidence 
against myself and that this means that I cannot be compelled to admit that I 
have committed any crime and cannot be corrpelled to testify in Court upon trial 
unless I choose to do so. 
5. I know that under the Constitution of Utah that If I were tried and 
convicted by a Jury or by the Court that I would have a right to appeal my 
conviction and sentence to the Supreme Court of Utah for review of the trial 
proceedings and that if I could not afford to pay the costs for such appeal, 
that those costs would be paid by the State without cost to me and to have the 
assistance of counsel on such appeal. 
6. I know and understand that by entering a plea of guilty I am waiving my 
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constitutional rights as set out in the five preceding paragraphs and that I 
am, in fact, fully incriminating myself by admitting I am guilty of the crime 
to which my plea of guilty is entered. 
7. I know that under the laws of Utah the possible maximirrum sentence that 
can and may be inposed upon my plea of guilty to the charges identified on 
page one of this Affidavit is: 
(a) Imprisonment in the Utah State Prison for a term of Zero to Five 
years on each count; 
(b) And/or fined in any amount not in excess of $5,000.00; on each 
count; 
and that the imprisonment may be for consecutive periods, or the fine for 
additional amounts, if my plea is to more than one charge. I also know that if 
I am on probation, parole, or awaiting sentencing upon another offense of which 
I have been convicted or to which I have pleaded guilty, my plea in the present 
action may result in consecutive sentences being iiTposed upon me. 
8. I know that the fact that I have entered a plea of guilty does not mean 
that the Court will not inrpose either a fine or sentence of imprisonment upon 
me and no promises have been made to me by anyone as to what the sentence will 
be if I plead guilty or that it will be made lighter because of nry guilty plea. 
9. No one has forced or threatened or coerced me to make me plead guilty 
and I am doing so of my own free will and after discussing it with ray 
attorney. I know that any opinions he may have expressed to me as to what he 
believes the Court may do are not binding on the Court. 
10. No promises of any kind have been made to Induce me to plead guilty 
except that I have been told that if I do plead guilty, the following other 
charges pending against me, to wit: Count I and III in Case No. 1109 and Count 
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I and III in Case No. 1110 will be dismissed, and that no other charges will be 
filed against me for other crimes I may have committed which are now known to 
the prrosecuting attorney. I am also aware that any charge or sentencing 
concessions or recommendations or probation or suspended sentences, including 
a reduction of the charges for sentencing made or sought by either defense 
counsel or counsel for the State, is not binding on n the Court and may not be 
approved and followed by the Court. 
11. The Summit County Sheriff's Office has located a number of pieces of 
jewlery which they have been unable to identify the ownership of. Mr. Richins 
agrees to cooperate fully with the Sheriff's Office in identifying the 
owners of said jewelry, and the State agrees not to file any additional 
criminal charges arising out of the identification of said stolen jewelry. 
12. I am not now under the influence of either drugs or alcohol. 
13. I have read this Affidavit, or I have had it read to me by my attorney, 
and I know and understand its contents. I am ^ y years of age, have attended 
school through Jt> ty«c*
 f and I can read and understand the language. I 
have discussed its contents with my attorney and ask the Court to accept my 
plea of guilty to the charges set forth in this Affidavit because I did, in 
fact: 
Case Nb. 1109 - fount I£ : On or about the third day of July, 1986, in 
Summit County, State ot Utah, obtain or exercise unauthorized control over the 
property of Lottie Richins with a purpose to deprive Lottie Richins of said 
property and that the value of saiid poperty was more than $250.00 but less 
than $1,000.00. 
Case H?. 1110 - Gpunt II : That on or about July 6 thru July 7, 1986, in 
Summit County, State* of Utah, I did obtain or exercise unauthorized control 
over the property of Nancy Richins with a purpose to deprive Nancy Richins of 
said property and that the value of said property was more than $250.00 but 
less than $1,000.00. 
Cgse No. 11,13 : That on or about the 10th day of July, 1986, in Summit 
County, State of Utah, I unlawfully entered the garage belonging to Randy C. 
Ovard with the intent to coninit a Theft. 
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Case jto. .1.11*1 : That on or about the 10th day of July, 1986, in Summit 
County7~5tate of Utah, I unlawfully entered a building belonging to Owen Ferry 
with the intent to commit a Theft. 
DATED this 5th day of December, 1986. 
SUBSCRIBED AND SWRN to before me in Court this 5th day of December, 1986. 
k^-^f 
CERTIFICATE OF DEFENSE ATTORNEY : 
I certify that I am the attorney for Alvin Dale Richlns, the defendant 
named above and I know he has read the Affidavit, or that I have read 
it with him and believe he fully understands the meanings of its contents and 
is mentally and physically competent. The the best of my knowledge and belief 
the statements, representations and declarations made by the defendant in the 
foregoing Affidavit are in all respects accurate and true. 
CERTIFICATE OF PROSECUTING ATTORNEY : 
I certify that I am the attorney for the State of Utah in its case against 
Alvin Dale Richlns, defendant. I have reviewed the Affidavit of the defendant 
and find that the declarations are true and accurate. Mo irrproper inducements, 
threats or coercions to encourage a plea have been offered the defendant. The 
plea negotiations are fully contained in this Affidavit or as supplemented on 
o~dod 
the record ot the Court. There is reasonable cause to believe the evidence 
would support the conviction of the defendant for the plea offered or for the 
greater offense as charged, and that acceptance of the plea would serve the 
public interest. 
v
 - ^ R O S E C U T TOG" ATTORNEY 
O R D E R 
Based upon the facts set forth in the foregoing Affidavit and 
Certification, the Court finds the defendant's plea of guilty is freely and 
voluntarily made and it is ordered that defendant's plea of "guilty" to the 
charge, or charges, set forth in the Affidavit be accepted and entered. 
Done in Court this 5th day of December, 1986. 
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